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joint resolution) 'in commemoration of the life and deeds of a hero whose 
memory we revere.' Further comment upon the subject is unnecessary. To 
hold that authority was conferred upon the legislative committee by the con- 
current resolution to contract for such a claim is violative of all sound rules 
of interpretation, and is not supported by reason or authority." 

One should not permit himself to be deluded with the idea that the 
members of the Assembly of 1897 represented the people of the state. As 
pointed out in 1898 by President Hensel of the Bar Association (Vol. IV, 
Perm. Bar Association Rep., p. 112), "the election of a United States Senator 
* * * largely controlled the original selection of the members, and its 
results deeply influenced the general movement of the session." One might 
perhaps pardon the members of the Assembly for themselves thinking and 
resolving that their attendance at the Grant monument dedication might be 
taken as a suitable recognition by the commonwealth of the importance of 
the event, but that the Court should bring itself to make such an admission 
is somewhat humiliating. The Assembly recognized its great obligations to 
the Pennsylvania Railroad Company for "providing transportation" (Penn. 
P. L. 1897, p. 543), — so, by the way, the nearly 50 cents a head for "car-fare" 
in plaintiff's claim must have gone into the coffers of some really soulless 
and heartless corporation, — but for the "strengthening" and "elevation" of the 
transported Assembly's "patriotism" who shall pay? 

That great lawyer and patriot, James Wilson, of Pennsylvania, said, in 
speaking of the Pennsylvania Legislature: "Each house will be cautious, and 
careful, and circumspect, in those proceedings, which, they know? must 
undergo the strict and severe criticism of judges, whose inclination will lead 
them, and whose duty will enjoin them, not to leave a single blemish unnoticed 
or uncorrected." (Wilson's Works, II, 28.) 

But that was a long time ago! 



The Effect of a Motion by Each Party for a Directed Verdict.— An 
interesting example of judicial legislation long ago arose in New York and 
has been perpetuated by the courts of that state. This was the holding that 
when each party to an action made a motion upon the trial that the court 
direct a verdict in his favor, such proceeding was in effect a consent to 
submit to the court all questions of law and fact, and was a waiver of the 
right to have the questions of fact go to the jury. And since, under this 
rule, the parties were deemed to clothe the court with the functions of a jury, 
a directed verdict stood as would the finding of a jury without any direction, 
and therefore the review of the case was governed by the same rules that 
applied in cases of ordinary verdicts, all controverted facts and all facts 
inferable in support of the judgment being deemed conclusively established 
in favor of the party for whom the verdict was directed. Koehler v. Adler 
(1879), 78 N. Y. 290; Thompson v. Simpson (1891), 128 N. Y. 283; Trustees 
v. Vail (1897), 151 N. Y. 468; Porter v. Ins. Co. (1900), 164 N. Y. 504; 
Northam v. Ins. Co. (1901), 165 N. Y. 666; Sigua Iron Co. v. Brown (1902), 
171 N. Y. 488; Leggat v. Leggat (1903), 79 App. Div. 141. 
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Several similar cases arose in the United States courts sitting in New 
York, and the same rule was followed. Chrystie v. Foster (1894), 9 C. C. A. 
606; Merwin v. Magone (1895), 17 C. C. A. 361. And one of them went to 
the Supreme Court of the United States, where the rule was affirmed without 
any question or serious discussion. Beuttell v. Magone (1894), 157 U. S. 157. 
But the rule seems to be established in the federal courts generally, and not 
limited to cases tried in New York, for it was recently adopted on the author- 
ity of the Beuttell case by the Circuit Court of Appeals for the fifth circuit, 
sitting in Alabama, in Bradley Timber Co. v. White (1903), 58 C. C. A. 55. 

Two other jurisdictions have adopted it, — Ohio, in 1901, in the case ,of 
Bank v. Hayes & Sons, 64 Ohio St. 102, on the authority of the Thompson 
case in New York and the Beuttell case, and North Dakota, in 1897, in the 
case of Mortgage Security Co. v. Elevator Co., 6 N. D. 408, on the authority 
of nothing in particular. The rule was reaffirmed in First M. E. Church v. 
Fadden (1898), 8 N. D. 162, and Bank v. Town of Norton (N. D. 1903), 97 
N. W. 860. 

But a recent case in Minnesota has refused to recognize the rule. This is 
Strauff v. Bingenheimer (1905), — Minn. — , 102 N. W. 694. The court, by 
Chief Justice Start, says : "A motion or a request for a directed verdict 
presents under our practice a question of law only. Such a motion or request 
is frequently made by counsel at the close of the evidence for the purpose of 
securing a ruling of the trial court upon some special question of law which 
is deemed to be decisive of the case, or for otherwise conserving the rights of 
his client. Now, to hold that when a party makes such a motion the opposite 
party, by making a counter motion for a directed verdict, may deprive him of 
the right to a jury trial in case the court should differ with him as to the 
law, would in practice result in great injustice. It would be a strained and 
unjust construction to hold in such a case that the- party first making the 
motion thereby admitted that, if his own motion be denied, the motion of his 
adversary should be granted, or that he waived a jury trial, and consented that 
the trial judge might decide the case in accordance with the preponderance 
of the evidence. It cannot fairly be assumed, from the mere fact that a party 
makes a motion or request for a directed verdict in his favor, that he con- 
cedes anything except for the purposes of the motion * * * We there- 
fore hold that a motion by each party to an action that a verdict be directed 
in his favor cannot be construed as a waiver of the right to have the facts 
passed upon by the jury, or an agreement to submit them to the trial judge 
in case the motion be denied." 

This view seems more reasonable and more in accord with the general 
theory of motions for directed verdicts. The ordinary rule is that when the 
evidence so conclusively entitles a party to a verdict that a verdict for his 
opponent would have to be set aside, the court may properly direct a verdict 
in his favor. Gentry v. Singleton (1904), 63 C C A. 231; Boston & Maine 
R. R. Co. v. Sargent (1904), 72 N. H. 455. And the motion thus presents 
only the naked legal question whether or not there is any evidence tending to 
prove the cause of action or defense, but does not involve the question as to 
the weight of the evidence. Illinois Cent. R. R. Co. v. Smith (1903), m 111. 
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App. 177. Such being the case where only one party makes the motion, it 
is hard to see how its scope and purpose can be wholly changed by the mere 
fact that the other party has made the same motion. If each party severally 
wishes merely to test the legal sufficiency of the evidence, why should the 
result of both efforts be to shift upon the court the wholly foreign question 
of the weight of the evidence? As was suggested by the Supreme Court of 
Wisconsin, "It is certainly a strained construction to hold that an assertion 
that there is no evidence against one is an admission that there is none in 
his favor; yet that is the result of the New York doctrine that a motion to 
direct a verdict is an admission that there is no quesion of fact for the jury." 
Thompson v. Brennan (1899), 104 Wis. 568. 

It appears from the above quotation that the Wisconsin Supreme Court 
also dissents from the New York rule. It holds that in all cases of motions 
for directed verdicts the question is and always has been, "not whether there 
was any evidence to support the verdict, but whether there was any evidence 
to support a contrary verdict." And the same doctrine was reaffirmed in 
Nat. Cash Register Co. v. Bonneville (1903), 119 Wis. 222, where the court 
somewhat tartly requests counsel to cease quoting New York cases on this 
point. Iowa also holds against the New York rule, and in German Savings 
Bank v. Bates Imp. Co. (1900), 111 Iowa 435, the court condemned a contrary 
dictum in Bank v. Milling Co., 103 Iowa 524, and squarely took the same 
position which is indorsed by the courts of Wisconsin and Minnesota. 



The Right of Privacy. — The right of privacy has at last been asserted by 
an American court of final resort. In a carefully prepared opinion in Pavesich 
v. New England Life Ins. Co. et al. (1905), — Georgia — , 50 S. E. Rep. 68, 
the Supreme Court of Georgia has brushed away the cobwebs of legal reason- 
ing which have been alleged to stand in the way of an enforcement of this 
instinctively recognized right, and in a unanimous opinion written by Mr. 
Justice Cobb has forcefully and yet with judicial poise, maintained a principle, 
the general establishment of which would make mightily for the decencies of 
life. The defendant company, without the consent of the plaintiff, had 
obtained through its agent, who was also made a defendant, a photograph of 
plaintiff and published a reproduction of it in an advertisement in the Atlanta 
Constitution. Under the picture of plaintiff, appeared the following : "In my 
healthy and productive period of life, I bought insurance in the * * (plain- 
tiff) company, and today my family is protected and I am drawing an annual 
dividend on- my paid-up policies." By the side of plaintiff's picture was 
printed the likeness of a sickly and needy individual, who by appropriate 
language printed underneath, was made to bewail his own lack of similar 
forethought. The "moral" of this allegory was pointedly expressed. The 
plaintiff's name was not used. The action was for damages and the petition, 
after reciting the foregoing facts, alleged that plaintiff had never had insur- 
ance in the defendant company, had never made the statement attributed to 
him, and that the publication of the advertisement was malicious and tended to 
bring plaintiff into ridicule and contempt, especially with his friends who 



